
Merger and acquisition (M&A) activity in the healthcare industry 
peaked in 2015 (with 1,453 completed transactions). Deal activity 
declined in 2016 (848 completed transactions for the first three 
quarters of 2016). However, while the lull is impacting larger 
businesses and hospitals, smaller private equity firms appear to be 
focusing on middle-market organizations.1

Mergers are seen as a way to help those struggling through these 
especially tough times – merging with larger systems help with capital 
needs and technology and infrastructure upgrades. And while consol-
idation through M&A activity is thought to allow for more favorable 
coordination of care among physicians, medical groups and hospitals 
(a key directive of reform), the Federal Trade Commission (FTC) is 
closely scrutinizing this activity in an effort to maintain competition.

Allied World has seen two sides of M&A activity through its two 
healthcare teams: Healthcare Management Liability (HCML)  
and Medical Professional Lines. There are a number of insurance / 
coverage considerations on both sides of this issue. 

HCML Exposures and Considerations

There has been an industry-wide increase in claims alleging anti-
trust violations brought by providers, competitors, payors and the 
federal government by way of the FTC. The most common allegation 
brought by providers and competitors is restraint of trade. Providers 
cite contract changes and a decrease of their consumer base due to 
narrow contracts or exclusivity. Competitors generally allege restraint 
of trade in that the merged entity represents too much market share. 
There have been cases where the FTC halted a merger or acquisition 

before it could take place given market share concerns or stepped in 
after the merger in an effort to limit price-fixing concerns. 

These types of allegations can all lead to antitrust claims. Antitrust 
claims are very costly and can take years to resolve, leading to 
exuberant legal costs driving defense bills through the roof. Typical 
defense expenses for an antitrust case can easily run to the millions. 
Specialized attorneys charge hourly rates that range anywhere from 
$800 to $1,000 an hour and typically the settlement demands are in 
the multi-millions.

When underwriting an M&A transaction from a Management Liability 
perspective, most insurance carriers try to determine if the acquirer 
has completed its due diligence and if regulatory approval has been 
sought. If the Board of Directors approved the deal, carriers may  
require copies of the purchase/sales agreement. They will also want 
to  review what the new board of directors will look like as well as 
what the new market share may be. Most carriers look to mitigate loss 
by including higher antitrust retentions coupled with coinsurance. 
There might also be higher Medical Professional or Physician  
Retentions to lessen costs associated with provider claims. 

For risks being acquired with coverage in place, it’s important to 
understand how your contract responds to policy conditions, such as 
“Organization Change, Conversion of Coverage or Material Event.”  
In many cases, contracts become fully earned and are non-cancellable 
once the acquisition closes. Coverage will cease for wrongful acts 
committed after the acquisition. However, most policies will go into 
run-off for the remainder of the policy period. Insureds should look 
to purchase an Extended Reporting Period and fully understand the 
timeframe allowed by their contract to purchase such coverage.  
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The healthcare industry has experienced an abundance of change driven by healthcare reform. Many small not-for-profit healthcare 

organizations, medical groups and physicians are struggling to stay afloat. Reimbursement rates are decreasing, and the coordination 

of care is costly with respect to technology. The initiatives specifically aimed at reforming healthcare delivery have created a breeding 

ground for mergers and acquisitions in the healthcare industry.
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Medical Professional Liability Considerations

When blending healthcare risks with such a large variety of exposures, 
risk managers and lawyers for both entities must perform due 
diligence in examining available insurance programs and exposures. 
What insurance is available for medical professionals? Is there a 
“Change in Ownership” clause? What is the structure and premium 
on the policies? What does the selling entity’s claims experience 
look like? Is the coverage occurrence-based or claims-made? These 
are just some of the key areas of consideration. Individuals involved 
in reviewing the separate insurance programs must have a thorough 
understanding of the terms and conditions of each policy, and how 
they are affected through M&A activity.

Understanding the terms and conditions of each policy in question 
is of utmost importance to avoid coverage gaps as the insurance 
programs are combined. Most medical professional liability (MPL) 
insurance coverage is claims-made and reported, which means 
claims must be made during the policy period and also reported in 
the policy period or extended reporting period (ERP). MPL policies 
often have conditions referencing mergers, acquisitions and newly 
created entities, and how specific changes are addressed with 
current coverage. There are also terms and conditions surrounding 
sales or dissolution of insured entities and cessation of business. 
Each of these clauses — and how they apply to the buying and 
selling companies — must be clearly understood.

Also, it is imperative to understand the “Change of Control” clause and 
how a “Material Event” such as a merger or acquisition automatically 
modifies coverage. For example, a policy may provide automatic 
coverage for 30 days after the effective date of a material event and, 
after the 30 day period has ended, coverage may cease unless prior 
arrangements are made and information is disclosed to the carrier.

Terms of the transaction will include which party is responsible for 
liabilities prior to the transaction. Will the buying entity be responsible 
for the liability of the selling entity prior to the date of sale? Will the 
selling entity be required to purchase a “tail” or extended reporting 
period prior to cancelling their current policy or letting it expire? 
Purchasing an extended reported period will protect the owners of 
the selling company by providing a defined term in which they  
can report claims that were made against the insured prior to the 

cancellation or expiration date. An unlimited ERP term is often 
available if the insured is willing to pay. If the policy is cancelled  
as a result of the sale closing, the original owners are no longer 
responsible for liability on the date of (or after the date of) sale.

In some cases, the buying company will agree to pick up the selling 
company’s liabilities within its own insurance coverage. Coverage  
is usually provided for a short period giving the acquiring entity time 
to secure coverage for the new entity under a separate insurance 
program or allow the current insurance carrier to underwrite and 
endorse coverage to the current policy. 

Going Forward

Since the implementation of healthcare reform, the industry has 
seen a lot of change and is now faced with the uncertainty of the 
viability of the Affordable Care Act. We believe that there will likely 
be a continued interest in consolidation across all healthcare sectors 
as providers, payors and investors work to figure out how to best 
align themselves for the road ahead.
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